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REPLY OF THE TENNESSEE REGULATORY AUTHORITY
IN OPPOSITION TO BELLSOUTH'S EMERGENCY PETITION

This matter is before the Federal CommunicatIOns CommissIOn ("FCC" or

"Commission") upon the Emergency PetltlOn for Declaratory Ruhng and PreemptlOn ofState

Action ("Petition") filed by BellSouth Telecommunications, Inc. ("BellSouth") on July 1,

2004. The PetItIon seeks an Order from the FCC preempting the June 21, 2004 decision of

l

the Tennessee Regulatory Authonty ("Authonty" or "TRA") in TRA Docket No. 03-00119

and preventmg the TRA from proceedmg WIth a genenc docket to adopt a permanent rate for

SWitching. The TRA filed ItS OppOSlllOn of the Tennessee Regulatory Authority to

Bel/South's Emergency PetlllOn ("Response") on July 30, 2004.

In thiS Reply, the TRA respectfully submits that the CommissIOn cannot and should

not preempt the authonty of state commissions to set Just and reasonable rates, terms and

conditIons of SectIOn 271 elements and that the proper forum to seek revIew of a TRA

deCISIOn m a SectIOn 252 mterconnectIOn agreement arbItratIOn proceedmg IS m the federal

dlstnct court. For these reasons and the reasons prevIOusly set forth m ItS Response, the

Tennessee Regulatory Authority requests that the Federal CommunicatIons CommIssIon

dismiss BellSouth's PetItIon.



I. The Commission cannot and should not preempt state commissions' authority to
set just and reasonable rates, terms and conditions of Section 271 elements.

The TRA respectfully submIts BellSouth's PetItion should be dIsmissed because

preemption of the TRA's actIOns IS mappropnate for the reasons mdicated below.

A. The standards for preemption of a state commission action have not been
met.

BellSouth's assertion that state commIssions are preempted from regulating

network elements pursuant to SectIOn 271 IS mcorrect and should be rejected. State

commISSIOns are not preempted from arbitratmg dIsputes mvolving SectIOn 271 network

elements or from establIshing pnces, tenns and condItIOns for those elements pursuant to the

methodology prescnbed by the ComrmssIOn because the test for federal preemption of state

action has not been met. In Lon-liZard Tobacco Co. v ReWv, the Umted States Supreme

Court set forth the test for preemption, statmg

State actIon may be foreclosed by express language m a congressional
enactment, . . . by ImplicatIOn from the depth and breadth of a congressional
scheme that occupIes the legIslatIve field, ...or by ImplIcatIOn because of a
conflIct WIth a congressIOnal enactment. I

None of the factors necessary for preemption of state authonty are present here.

1. There is no express language in the 1996 Act preempting state action.

The proVIsions of SectIOn 271 do not preempt state authority to establIsh rates, tenns

and condItIOns for Section 271 elements. If Congress had mtended the Commission to have

such sole authonty, It would have used language that demonstrated that mtent, such as the

language found m SectIOn 251 (e)(1) of the 1996 Act. "The CommISSIOn shall have exclUSIVe

junsdlctIon over those portIOns of the North Amencan Numbering Plan that pertain to the

I 535 US 525,541,1215 S Ct 2404,150 L Ed 2d 532 (2001)(cltatlOns OIrutted).
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United States." Congress also could have used explicit language regardmg preemption as it

did when it directed the FCC to promulgate regulatIOns to promote competItion among

payphone service prOVIders and promote the WIdespread deployment of payphone services to

the benefit of the general public.2 In that mstance, Congress speCIfied that "[t]o the extent

that any State reqUIrements are mconsIstent WIth the Commission's regulations, the

CommISSIOn's regulations on such matters shall preempt such State reqUIrements.,,3

However, Congress reframed from enactmg SImIlar language that would have gIVen

the FCC exclUSIve authonty over Section 271 The absence of such express language

mdIcates there was no mtent by Congress to give the CommISSIOn exclusive authority over

SectIOn 271 elements.

2. The depth and breadth of the framework for regulation contained in the
1996 Act does not imply Congress intended occupation of the field by the
Commission.

In the 1996 Act, Congress has enacted a structure of "cooperatIve federalIsm"

expressly giving states a role m regulatIOn. Congress gave states a role by explicitly requmng

the RegIOnal Bell Operatmg Companies ("RBOCs") to offer SectIOn 271 network elements

pursuant to mterconnectIOn agreements or Statements of Generally AvaIlable Terms and

CondItions (SGATs), whIch must be approved by state commiSSIOns pursuant to Section 252.4

Further, Congress gave state commiSSIOns the authority to arbItrate any open issues ansmg

from disputes over mterconnection agreements, whIch, m thIS case, mcluded SectIOn 271

network elements. 5 It is clear from the proVISIOn of state commIssion involvement m the

2 47USC §276(b)(l)
3 47 USC § 276(c)
4 See 47 USC § 252(e) and 47 USC ~ 252(f)
5 See 47 USC § 252(b)(4)(C)

3



regulatory framework that Congress dId not intend federal occupation of the field of

telecommunications service regulatIOn to the exclUSIOn of the states.

3. There is no implied preemption because state commission action does not
conflict with the 1996 Act or Commission authority.

The TRA's actions are in complIance WIth Commission guIdelines and m no manner

conflict WIth CommIssIon authonty or the 1996 Act. It IS undisputed that the CommiSSIOn

establIshed SectIOns 201 and 202 as the pricing standard for SectIOn 271 elements, such that

the rate set must be Just and reasonable as well as and nondiscnmmatory. 6 It IS equally clear,

however, that state commissIOns may estabhsh rates for SectIOn 271 elements that are

conSIstent WIth the standards of SectIOns 20 I and 202. In the Tnennial ReVIew Order

("TRO"), the FCC states.

Thus, the pricing of checklist network elements that·· do not satisfy the
unbundling standards in section 251 (d)(2) are reviewed utllizing the basic Just,
reasonable, and nondIscnminatory rate standard of sectlons 201 and 202 that IS
fundamental to common carner regulation that has histoncally been applied
under most federal and state statutes, mcluding (for mterstate services) the
CommunIcations Act. Applicatlon of the Just and reasonable and
nondiscnmmatory pncmg standard of sectIOns 201 and 202 advances
Congress's mtent that Bell companies prOVIde meaningful access to network
elements. 7

RelYing on the Junsdictlon of the CommISSIOn to estabhsh pricing guidelines, the TRA

set an intenm rate and opened a genenc docket for the establIshment of a rate for local

SWItching pursuant to Section 271(c)(2)(B)(VI).8 Pursuant to the guidehnes CIted above, the

TRA acted on the pricing Issue of sWItchmg as a SectIOn 271 checklIst Item under the

reqUIrements of SectIOn 27 I

6 See47USC§201(b)and47USC §202(a)
7 In the Matter ofReView of the SectIOn 251 Unbundlmg ObhgatlOns of Incumbent Local Exchange Carners,
FCC 03-36 (Report and Order and Order on Remand and Further Notice ofProposed Rulemakmg) 18 FCC R
16978, '\1663 (August 21, 2003)
8 ThIs deterrmnatlOn was made pursuant to SectIOn 252 There must be a retroactive "true up" of the mtenm
rate once the pennanent rate is set
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The TRA's actions do not conflict with the provIsIons of the TRO as has been

suggested. The TRO specIfically states "we are discussing the appropnate pncing standard

for these network elements where there is no Impairment.,,9 Further clarification is provIded

m declanng that TELRIC pricing is not required for Section 271 elements. lO Paragraph 663,

as noted above, reads "the pricmg of checklIst network elements that do not satIsfy the

unbundling standards m sectIOn 251 (d)(2) are reviewed utIlizmg the basIc just, reasonable,

and nondiscrimmatory rate standard of sections 201 and 202 that is fundamental to common

carrier regulatIOn that has rustoncally been applIed under most federal and state statutes, ...

.,,11 Paragraph 664 of the TRO states "whether a partIcular checklIst element's rate satIsfies

the Just and reasonable pncmg standard of SectIon 201 and 202 IS a fact-specific mqUIry that

the CommissLOn will undertake m the context of a BOC's applIcatIOn for Section 271

authority or m an enforcement proceeding brought pursuant to Section 271(d)(6).,,12 Tills

paragraph, If read m IsolatIOn, may mdicate a different conclUSIOn than the one intended.

Instead, paragraphs 662 through 665 of the TRO must be read together m order to determme

the complete process for SectIOn 271 elements approval and review. In paragraph 662, the

CommIssion affirmatIvely states that the pnces, terms and conditIOns for Section 271

elements would comply WIth SectIOns 201 (b) and 202(a).13 ThIS clanficatIOn IS followed by

paragraph 663, cItmg AT&T v Iowa Utlhtles Board,14 for the CommISSIon's authority to

9 1d,' 656
10 1d,' 659
II 1d,' 663
12 1d,' 664 (emphaSIS added)
13 1d,' 662
14 AT&T v Iowa Utliltles Ed, 525 U S 366, 377-81, 119 S Ct 721, 142 L Ed 2d 835 (1999) In that case, the
Supreme Court compared SectIOn 252(c)(l), requmng states to comply With regulations prescnbed by the FCC,
With SectIOn 252(c)(2), wruch only reqUired the states to establish rates for mterconnectlOn, services or network
elements m compliance With Subsection 252(d) pncmg standards Notmg a lack of parallelism, the Supreme
Court found that SectIOn 20 I(b) expliCitly proVides the FCC With rulemakmg authonty to carry out the
provlSlons of the Act, therefore, speCific reference m SectIOn 252(d) was not necessary 525 US, at p 378
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establIsh a pncmg methodology for SectIOn 271 elements. Paragraph 664 states that the

pncmg standard IS a fact-specific mqUIry which occurs dunng an RBOC's Section 271

applIcation. IS It should be noted, however, that when reviewing SectIon 271 applications m

the past, the CommissIOn dId not undertake the task of setting particular and specIfic rates for

the competitIve checklIst items. 16 Instead, the Commission reviewed the rates that state

commissions set for compliance with mmImum federal standards, and the Commission

approved applicatIons even though rates for local servIces in the states vaned vastly,I7

Finally, paragraph 665 outlmes the enforcement procedures of the Commission after SectIon

271 approval IS granted. 18

SImple lOgIC progresses one through the following steps: (I) the Commission has

established that pnces, terms and condItIons for Section 271 elements must be m accordance

WIth Sections 201 (b) and 202(a); (2) the states will determine the prices, terms and condItions

for SectIon 271 elements accordmg to the methodology prescnbed by the CommissIOn; (3)

the Commission WIll reVIew the rates for Section 27 I elements m the context of Section 27 I

applIcatIOns, and (4) after SectIon 271 approval the Commission WIll enforce the establIshed

rates The TRA's deCISIOn to set an intenm rate, open a genenc docket to establIsh a

permanent rate and a true-up of the mtenm rate once the genenc docket is complete fits

15 In the Matter ofRevIew of the SectIon 251 Unbundlmg ObhgatlOns ofIncumbent Local Exchange Carners,
FCC 03-36 (Report and Order and Order on Remand and Further Notice ofProposed Rulemakmg) 18 FCC R
16978, ~ 664 (August 21,2003) .
16 See Sprint Comm Co V FCC, 274 F 3d 549, 556 (D C Clr 2001) ("when the Commission adjudicates § 271
applIcatIOns, It does not - and cannot - conduct de novo review of state rate-settmg determInatIOns") AT&T
COIP v FCC, 220 F 3d 607, 615 (D C Clf 2000) ("The FCC does not conduct de novo review of state pncmg
determInatIOns In sectIOn 271 proceedmgs, nor does It adjust rates "), In the Matter of Application of SBC
CommUniCatIOns, Inc et al to ProVide In-RegIOn InterLA TA ServIces In Califorma, 17 FCC R 25650, ~ 41
(Dec 19,2002) ("CalIfornia 271 Order") ("we perform our sectIOn 271 analySIS based on the rates before us")
17 See, e g Sprint Comm Co v FCC, 274 F 3d 549, 552 (D C Crr 2001) (findIng a SectIOn 271 applIcatIOn for
Kansas complIed With the checklist although charges were higher than m Texas)
18 In the Matter ofReView of the Section 251 Unbundhng Obhgatzons of Incumbent Local Exchange Can"lerS,
FCC 03-36 (Report and Order and Order on Remand and Further NotIce ofProposed Rulemalang) 18 FCC R
16978, ~ 665 (August 21,2003)
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squarely within thIS framework. There IS no conflict with the 1996 Act, the TRO or

CommiSSIOn guidelmes and, therefore, preemption is mappropriate m this matter.

B. State commissions must set just and reasonable rates for Section 271
elements for RBOCs' continued compliance with Section 271.

BellSouth has an obligatIon to provide Section 271 switching, even if UNE-P

enterpnse sWItchmg IS no longer a reqUIred UNE pursuant to SectIOn 251. In order to provide

the mdustry a safe and certam transItIon period, It would be prudent for BellSouth to have

approved rates m place for SectIOn 271 elements before It ceases provIding those elements at

the rates approved for Section 251 elements. OtherwIse, the competitIOn created by the

SectIOn 271 process may be threatened by market uncertamty and the assocIated harm to

competItive carners. Obviously, such a result would be mcompatIble WIth the goals of the

1996 Act Therefore, provIded that state commISSIOns set Just and reasonable rates for

Section 271 elements, state rate-setting for Section 271 elements would not interfere with

the establishment of market rates for these elements.

The intenm rate set by the TRA will not prevent BellSouth and ITC"DeltaCom from

entering mto negotiatIon of "arms-length agreements" which the Commission has

recognized are one method of establishmg rates, terms, and conditions for Section 271

elements. The TRA's actIons merely restored certamty to the marketplace so that

ITCADeltaCom could continue its competitive efforts. In no way is BellSouth precluded

from entering into negotiations to effect sWItchmg terms that it deems more favorable.

Finally, nothing in the 1996 Act or the TRO prevents a state commission from

setting rates for SectIOn 271 checklist elements under state law. In arbitrating

interconnection agreements, state commissions plainly will set in the first instance the rates,

7



terms, and conditIons for Section 271 checklist items. 19 Indeed, Section 252(e)(3) of the

1996 Act explicitly provides that a state commission can "establish[] or enforc[e] other

requirements of State law in its review of an agreement. ,,20 Under this authority, states

clearly can set rates, terms, and conditions for checklIst items not unbundled pursuant to

Section 251, so long as they obey minimum federal law requirements and do not set rates

that exceed just and reasonable levels.

II. The proper forum for review of the TRA's action is federal district court.

In Its PetItion, BellSouth requests a declaratory rulmg "preempting a recent order of

the Tennessee Regulatory Authonty that 1llegally asserts enforcement authority ,,21 BellSouth

also requests that the FCC declare that "It, and not state commiSSIOns, enforce proviSIOns of

SectIOn 271.,,22 The TRA order to whIch BellSouth refers was a determinatIOn made by the

TRA in an arbItratIon proceeding between BellSouth and ITCI\DeltaCom where the rate for

the leasing of network elements under SectIOn 271 was an open Issue the TRA was reqUIred

to resolve. BellSouth was apparently aggneved by that determmatIon and its Petition is

simply a request for relIef from what It VIews as an unfavorable decision in that arbitration

proceedmg

Congress specIfically mtended an aggneved party m an arbItration proceedmg to bnng

an action to reVIew a state commission's determmatIOn in federal district court. Pursuant to

SectIon 252(e)(6) of the 1996 Act,

In any case in which a State CommiSSIOn makes a determmatIOn under this
sectIOn, any party aggrieved by such determinatIon may bnng an action m an

19 See Spnnt CommUnicatIOns Co L P. v FCC, 274 F.3d 549, 552 (D C. Or 2001) (notmg that the
competItIve checklIst reqUIrements are "enforced by state regulatory commISSIOns pursuant to § 252")
20 47 U.S C. § 252(e)(3); see also 47 USc. § 251(d)(2) and 47 USC § 261
'I- Emergency PelltlOnfor Declaratory Ruling and PreemptIOn ofState ActIOn, p 1 (July 1,2004)
22 Id
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appropnate Federal dIstnct court to determine whether the agreement or
statement meets the reqUlrements of sectIOn 251 of this tItle and thIs sectIOn.23

Here, the TRA made a determinahon m an arbitratIOn proceedmg pursuant to Section

252. By the plain language of the statute, any party aggneved by that determmation may

bnng an action m an appropriate federal distnct court to determine whether the agreement or

statement meets the reqUlrements of Section 251 and Section 252. Courts have construed

such federal court action to be the excluslve means by which an aggrieved party may seek

reVIew of a final state COmmISS}On arbitration determmation.24

The AdmmIstrative Procedures Act generally authonzes federal agenCIes, mcluding

the FCC, to Issue declaratory rulmgs. 25 However, the FCC may not exerCIse this authonty m

contradIctIOn of a clear expreSSIOn of CongreSSIOnal intent.26 Congress specrfi.cally enacted

SectIOn 252(e)(6)' to prOVIde relief for a party aggneved by a determination m a state

comrlllssIOn arbitration in the appropriate federal dIstnct court. The generic authonzation to

issue declaratory ruhngs applicable to federal agencies is trumped by the specific provisions

of SectIOn 252(e)(6) of the 1996 Act. A request for a rulmg by the federal distnct court, not a

request for a declaratory ruhng by the FCC, is the proper method for BellSouth to seek relief.

BellSouth has requested rellef m the wrong forum, and ItS request should be summanly

dismIssed.

23 47 USC § 252(e)(6)
'4• See, e g. GTE North, Inc v Strand, 209 F 3d 909 (6th Clr 2000), MClmetro Access Transmlsswn Serv, Inc
v BellSouth Telecomm, Inc, 352 F 3d 872, 875-76 (4th Clr 2003) ("A party aggrieved by the state utility
commIssIon's resolution of disputed Issues may seek reVIew of that decIsIon m federal dlstnct court, whIch has
exclusive JUrISdictIon over such matters "), MCI Telecomm COIP v Bell-AtlantIc Pennsylvama. 271 F 3d 491,
512 (3d CIr 2001) ("[AJ state commISSIOn that deCIdes to partICIpate ill that statutory scheme IS on notIce from
the outset that It Will be subject to SUIt, brought only In federal court, by any party aggneved by ItS decIsIOn "),
MCI Telecomm Corp v IlhnOls Bell Tel Co., 222 F 3d 323, 337 (7'h Crr 2000) ("Congress envISIOned SUitS
reVIeWIng 'actIOns' by state commiSSIOns, as opposed to SUitS reVieWIng only the agreements themselves, and
that Congress Intended that such SUItS be brought exclUSIvely m federal court ")
25 See 5 U.S C § 554(e)
26 See, e g, Chevron USA Inc v Natural Resources Defense Counsel, Inc 467 US 837, 842-843, 104 S Ct
2778,81 LEd 2d 694 (1984) ("If the Intent of Congress IS clear, that IS the end of the matter, for the agency,
must gIVe effect to the unambIguously expressed Intent of Congress ")
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WHEREFORE, for the foregoing reasons and for the reasons stated in Its Response

filed July 30, 2004, the Tennessee Regulatory Authority requests that the Federal

CommunIcations ComnussIOn dIsmIss BellSouth's PetItIon.

Respectfully submItted,

'chard CollIer, BPR # 015343
eneral Counsel

Jea A. Stone, BPR # 013065
Counsel

Tennessee Regulatory Authonty
460 James Robertson Parkway
NashvIlle, Tennessee 37243-0505
(615) 741-2904
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CERTIFICATE OF SERVICE

I hereby certIfy that on this 16th day of August, 2004, a true and exact copy of the

foregomg was filed electronIcally wIth the Federal Communications CommIssion. The

onginal document has been delIvered via U.S. MaIl, postage pre-paid, to:

Marlene H. Dortch
Office of the Secretary
Federal CommUnICatIOns Commission
445 lih Street, S.W., Room TW-A325
Washmgton, DC 20554

In addItion, a true and exact copy of the foregomg document was served on the following
persons, VIa the method indicated.

[ ] Hand DelIvered
[ ] U.S. Mail
[ ] FacsImIle
~E-mail

[ ] Hand Delivered
[] U S. Mall
[ ] FaCSImIle
,ME-maIl

[ l)land DelIvered
jdU.S. MaIl
[ ] FaCSImile
[ ] E-mail

Jamce M. Myles (2 courtesy copIes)
Federal CommunIcations CommIssion
Wlrelme CompetItIOn Bureau
Competition PolIcy DIvision
445 12th Street, S.W., Room 5-C327
Washington, DC 20554
(Jamce myles(a),fcc.gov)

Best Copy and Printing, Inc.
Portals II
445 lih Street, SW, Room CY-B402
Waslungton, DC 20554
(fcc@bcplweb.com)

Jon Banks
Lisa Foshee
BellSouth TelecommUnICatIOns, Inc.
675 West Peachtree Street, Suite 4300
Atlanta, Georgia 30375
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